STATE OF FLORI DA
DI VI SI ON OF ADM NI STRATI VE HEARI NGS
W LLI AM KLEI NSCHM DT,
Petitioner,
Case No. 04-3873

VS.

THREE HORI ZONS NORTH
CONDOM NI UMS, | NC. ,

Respondent .

N N N N N N N N N N N

RECOVMENDED ORDER

Pursuant to notice, a final hearing was conducted on
March 31, 2005, in Mam, Florida, before Caude B. Arrington
dul y- desi gnat ed Adm ni strative Law Judge of the Division of
Adm ni strative Hearings (DOAH).

APPEARANCES

For Petitioner: WIIiamKleinschmdt, pro se
1470 Northeast 125th Terrace
Apartment 206
North Mam , Florida 33161

For Respondent: Krista A. Fow er, Esquire
Col e, Scott & Kissane, P.A
1390 Brickell Avenue, Third Fl oor
Mam, Florida 33131

STATEMENT OF THE | SSUES

a

Whet her Petitioner is handi capped within the meaning of the

Fl orida Fair Housing Act (Sections 760.20 — 760.37, Florida

Statutes) or the Federal Fair Housing Act (42 USCA § 3601 et



seq.).* Whether Respondent discrimnated against Petitioner in
violation of either Act by refusing to waive its no pets policy,
whi ch would require Petitioner to renove his “enotional support
animal s” (two cats) fromhis condom niumunit. \Wether
Respondent retaliated agai nst Petitioner for his refusal to
renove his cats fromhis condom niumunit.

PRELI M NARY STATEMENT

On April 15, 2004, Petitioner filed a conplaint of housing
di scri m nation agai nst Respondent with the United States
Depart ment of Housi ng and Urban Devel opnment (HUD). The HUD
conplaint alleged that Petitioner is handi capped within the
meani ng of the Florida Act and the Federal Act, that his two
cats are “enotional support animals” that are necessary to
anel i orate his handi cappi ng conditions, and that Respondent
failed to make a reasonabl e acconmopdati on of his handi cappi ng
conditions by refusing to waive its no pets policy. HUD
referred Petitioner’s conplaint to the Florida Conm ssion on
Human Rel ations (FCHR), which assigned staff to investigate and
eval uate Petitioner’s conplaint. On Septenber 28, 2004, FCHR
i ssued a docunent styled “Determ nation O No Reasonabl e Cause”
whi ch concl uded that reasonabl e cause does not exist to believe
that a discrimnatory housing practice had occurred.

Petitioner thereafter filed a “Petition for Relief” with

FCHR t hat was subsequently referred to DOAH and underpins this



proceeding. In addition to the charge of discrimnation
prem sed on Respondent’s alleged failure to reasonably
accommodat e hi s handi capped conditions, Petitioner charged that
Respondent retaliated against himon tw occasi ons because he
refused to renove his two cats fromhis unit as ordered by
Respondent .

At the final hearing, Petitioner presented the testinony of
Rut h Pearson, who is an officer and director of the corporate
Respondent. In addition, Petitioner offered 28 sequentially
nunbered exhibits, but only the follow ng nunbered Petitioner
Exhi bits were admtted into evidence: 1, 6, 8, 9, 11, 12, 14,
17, 18, 19, 21, 25, 26, 27, and 28. Petitioner’s Exhibit 26, a
conposite, is the deposition of Petitioner’s physician.
Petitioner’s Exhibit 27 is the deposition of Petitioner.
Respondent presented the testinony of Petitioner’s nei ghbor and
offered two exhibits, both of which were admtted into evidence.

A transcript of the proceedings was filed April 20, 2005.
The parties filed Proposed Reconmended Orders which have been
dul y- consi dered by the undersigned in the preparation of this
Recomended Order.

FI NDI NGS OF FACT

1. At all tinmes relevant to this proceedi ng, Petitioner

owned and resided in Unit 206 of the condom ni um buil di ng



managed by Respondent. Petitioner is a nale, born February 5,
1951.

2. Respondent is the Board of Directors of the condom nium
building in which Petitioner resides. At all tinmes relevant to
this proceedi ng, Respondent had the following witten policy
(the no pets policy), which it routinely enforced:

12. No Unit [sic] owner or |essee shal
acquire a pet to be maintained in his or her
unit, or shall such persons already
possessi ng pets replace them when such pets
die or are otherw se disposed of. No unit
owner or |essee shall keep visiting pets in
their unit.

3. Petitioner bought Unit 206 in January 1999 and has
since then lived alone in that unit with two cats. These cats
have received no special training and have no speci al
attributes. These cats were born to a cat that Petitioner and
his |late nother kept as a pet. Since his nother’s death in
1996, Petitioner has viewed these cats as his surrogate famly.

4. Respondent and Petitioner have engaged in a dispute
regarding Petitioner’s alleged violation of its no pets policy
t hat began in 1999 and is on-going. This dispute has involved
mul tiple forunms, wth the current proceeding being the | atest
devel opnent.

5. Respondent has received conplaints fromother residents

of the condom nium buil ding that an unpl easant odor cones from



Petitioner’s unit and that fleas have been found in the vicinity
of his unit.

6. On Decenber 23, 2003, Dr. Seth Cottlieb, Petitioner’s
physi cian, wote the following: “To: WomlIt My Concern:”

WlliamKleinschmdt is a patient of m ne.
M. Kleinschm dt has a long-tine severe
physical disability and it is nmedically
necessary that he his [sic] enotiona
support conpanion aninmals — his cats, to
control the frequency and severity of his
physi cal disability.

7. By letter to Respondent’s president dated January 10,
2004, Petitioner asserted the follow ng:

Wiile | realize that the Board and
di sagree as to the interpretation of the
condomi nium rul es regardi ng pets, as ny
interpretation is based on the plain reading
of the language within the conmon neani ng of
the said words, is that if a potential unit
owner already has pets, they are acceptable
and that no replacenent pets will be brought
in after the purchase.

I may add that as a pre-condition to
purchase of ny unit, the board DID [sic]
agree to ny conpanion aninmals for ny
physical disability — the wtnesses are both
t he buyer and the seller real estate brokers
and ot hers.

| amrequesting a special waiver of the
pet rules as the board currently views them
be made in ny situation due to ny
disability.

Pl ease find attached a letter fromny
physi cian Seth Gottlieb, MD., certifying
that my conpanion aninmals are “nedically
necessary” for ny disability.

Pl ease advise ne in witing whether or not
we have a special waiver as a reasonabl e
acconmodat i on.



8. Although Respondent had been trying to force Petitioner
to renove his cats fromhis unit since 1999, the letter of
January 10, 2004, was the first tinme that Petitioner asserted
that he was disabled and it was the first tinme he requested a
wai ver of the no pets policy to accommpdate his disability.
Prior to that letter, Respondent did not know and had no reason
to know that Petitioner believed hinself to be disabl ed.

9. On April 19, 2004, D. Cottlieb wote the follow ng:
“To: Whom It My Concern:”

WIlliamKleinschmdt is ny patient, who
has a significant enotional disability, as
well as a long history of significant
asthma. His asthma unfortunately has not
been currently under good control. WIIiam
clearly has a significant enotional
conponent to his asthma, that is, his asthma
is easily exacerbated by enotional triggers.

W1 Iliam has conpani on ani mals which
greatly help his enotional status. |If he is
not able to keep these conpani on ani mals
there is a great |ikelihood that the
enotional distress this will bring wll
significantly worsen his asthma. Therefore,
it is nmedically necessary for Wlliamto
have these enotional support animals to
control the severity and frequency of his
asthmatic disability.

10. Dr. Cottlieb has no special training in psychiatry or
psychol ogy, and he did not treat or diagnose Petitioner’s
anxiety. Dr. Gottlieb reconmended to Petitioner that Petitioner
seek professional help froma clinical psychologist or a

psychiatrist. Petitioner refused to follow that reconmendati on.



11. Petitioner has nultiple allergens, one of which is cat
dander. Dr. CGottlieb recomended to Petitioner that Petitioner
seek professional help froman allergist. Petitioner refused to
foll ow that reconmendati on.

12. Dr. Cottlieb’'s letters of Decenber 23, 2003, and
April 19, 2004, were witten at Petitioner’s request and were
based on statenents nmade to himby Petitioner and on his
observations of Petitioner. Dr. Gottlieb testified that he had
never known Petitioner to be without his cats and he had no way
of knowi ng what the consequences would be if Petitioner was
unable to keep his cats. Dr. Cottlieb’'s testinony does not
establish that it is nedically necessary for Respondent to waive
its no pets policy as a reasonabl e accommodati on of Petitioner’s
handi cappi ng condi ti ons.

13. Petitioner is a person with a handicap within the
meani ng of the Acts.® At all tines relevant to this proceeding,
Petitioner has suffered from persistent asthma and enoti onal
probl ems. There was no expert testinony as to the nature and
extent of Petitioner’s enotional problens, but it is clear from
the evidence that his enotional problens are debilitating.
Petitioner is receiving no treatnent for his enotional problens.
Petitioner is receiving treatnment fromDr. Gottlieb for his
asthma. His asthma responds to medication prescribed by

Dr. CGottlieb, but his asthma is not controlled by that



nmedi cati on and he suffers periodic asthma attacks of
undet erm ned frequency and severity.

14. Petitioner failed to establish that his two untrained
cats are necessary for himto have equal opportunity to use and
enjoy his dwelling within the neaning of either of the Acts.
Petitioner’s cats are pets and while they undoubtedly provide
enotional support as any pet should, they are not service
ani mal s* and they have no special training that woul d enabl e them
to assist Petitioner to overcone limtations inposed by his
handi caps. Wether Petitioner’s cats help him avoid anxiety
attacks, which could, in turn, trigger an asthma attack, is
specul ati ve.

15. Petitioner asserts that two incidents prove that
Respondent harassed himand retaliated agai nst hi mbecause of
his refusal to renove his cats fromhis unit. The first
i ncident occurred in 2001 whil e Respondent was attenpting to
serve Petitioner with a subpoena during an arbitration
proceedi ng. Because Respondent had difficulty serving a
subpoena on Petitioner, Respondent had the arbitrator issue an
order authorizing Respondent to have a | ocksmth open the door
to Petitioner’s unit so the subpoena could be left in the unit.
On Septenber 21, 2001, Respondent hired a | ocksm th who unl ocked
the front door to Petitioner’s unit by drilling the |lock on the

door. A representative of Respondent thereafter entered



Petitioner’s unit and | eft the subpoena for Petitioner inside
the unit. An arnmed police officer was present when the door was
opened and when Respondent’s representative entered the unit,
| eft the subpoena, and exited the unit. These events occurred
bef ore Respondent had any reason to believe that Petitioner
consi dered hinself disabled or that he considered his cats to be
enotional support animals. Respondent established that it was
acting on advice of counsel and pursuant to the arbitrator’s
order on Septenber 21, 2001. Petitioner failed to establish
that the events of September 21, 2001, were done to harass him
or retaliate against himfor asserting his rights under either
Act .

16. The second incident occurred in October 2003, when
Respondent failed to give Petitioner proper credit for a
mai nt enance assessnent Petitioner had nmade. As a result of the
error, Respondent wote Petitioner a dun letter which reni nded
Petitioner that the failure to pay mai ntenance assessnents coul d
result in the inposition of a lien against his unit. Respondent
failed to properly credit Petitioner’s paynent as the result of
a bookkeeping error. Respondent corrected the error as soon as
Respondent’ s bookkeeper discovered it. Soon thereafter,
Respondent provided a witten explanation of the error to
Petitioner and apologized to himfor the error. Petitioner

failed to establish that the events of COctober 23, 2003, were



done to harass himor retaliate against himfor asserting his
rights under either Act.

CONCLUSI ONS OF LAW

17. The Division of Adm nistrative Hearings has
jurisdiction over the subject matter and the parties to this
case pursuant to Sections 120.569 and 120.57(1), Florida
St at ut es.

18. Petitioner has the burden of proving that Respondent
violated either Act by failing to waive its no pets policy as a

reasonabl e acconmodati on of his handi cap. See Florida

Departnent of Transportation v. J. W C. Conpany, Inc., 396 So.

2d 778 (Fla. 1st DCA 1981). Petitioner failed to neet that
bur den.

19. 42 U.S.C. A Section 3602(h) provides, in pertinent
part, the following definition of the term “handi cap” for
pur poses of the Federal Act:

(h) “Handi cap” nmeans, with respect to a
person --
(1) a physical or nmental inpairment which
substantially limts one or nore of such
person’s major life activities,
(2) a record of having such an
i npai rnent, or
(3) being regarded as having such an
i mpai r ment
20. The Florida Act has a simlar definition. Section

760.22(7)(a), Florida Statutes, provides as foll ows:
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21.

(7) “Handi cap” neans:

(a) A person [who] has a physical or
mental inpairment which substantially limts
one or nore major life activities, or he or
she has a record of having, or is regarded
as having, such physical or nental
i mpai r ment

42 U. S.C. A Section 3604(f)(3)(B), provides that the

foll owi ng constitutes housing discrimnation within the neaning

of the Federal Act:

22.

(f)(3)(B) a refusal to nake reasonabl e
accommodations in rules, policies,
practices, or services, when such
accommodat i ons may be necessary to afford
such person equal opportunity to use and
enjoy a dwelling.

The Florida Act has a simlar provision. Section

760. 23(9) (b), Florida Statutes, provides as follows:

23.

(9(b) A refusal to nmake reasonabl e
accomodations in rules, policies,
practices, or services, when such
accomopdati ons may be necessary to afford
such person equal opportunity to use and
enj oy a dwel ling.

To prevail in this proceeding under either Act,

Petitioner would have to prove that he is handi capped within the

meani ng of that Act, that his requested accommodation is

necessary to afford himthe equal opportunity to use and enjoy

his unit,

24.

and that his requested accommodati on is reasonabl e.

Petitioner proved that he is handi capped within the

meani ng of both Acts.
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25. Petitioner failed to prove that his requested
accommodation is necessary to afford himthe equal opportunity
to use and enjoy his unit within the neaning of either Act.
There was no direct |inkage between being able to keep his cats
and being able to use and enjoy his unit. Any such |inkage was,

at best, speculative. Conpare Bryant Wods Inn, Inc. v. Howard

County, Md., 124 F.3d 597 (4th Cr. 1997). Because Petitioner

refused to seek evaluation and treatnment froma psychol ogi st or
a psychiatrist, there was no expert testinony as to what woul d
occur if Petitioner had to renpve his cats fromhis unit.”

26. Because Petitioner failed to prove that his requested
accommodation i s necessary, he was unable to prove that the
request ed acconmodati on was reasonabl e under either Act.

27. Petitioner’s clains of retaliation are without nerit.

RECOMVIVENDATI ON

Based on the foregoing Findings of Fact and Concl usi ons of
Law, it is RECOMVENDED that the FCHR enter a final order

dism ssing Petitioner’'s Petition for Relief.
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DONE AND ENTERED this 25th day of, My 2005, in

Tal | ahassee, Leon County, Flori da.

——

CLAUDE B. ARRI NGTON

Adm ni strative Law Judge

D vision of Adm nistrative Hearings
The DeSoto Buil ding

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675 SUNCOM 278- 9675
Fax Filing (850) 921-6847

www. doah. state. fl.us

Filed wwth the Cerk of the
Division of Adm nistrative Hearings
this 25th day of May, 2005.

ENDNOTES

Y/ Al references to Florida Statutes are to Florida Statutes
(2004). Al references to US.C A are to the version published
as of the date of this Recommended Order. For ease of

reference, the Florida Fair Housing Act will be referred to as
the Florida Act and the Federal Fair Housing Act wll be
referred to as the Federal Act. Collectively, they will be
referred to as the Acts.

2/ At the fornmal hearing, Petitioner argued that Respondent

wai ved its no pets policy prior to his closing on his unit. In
support of his waiver argunent, Petitioner introduced a tape of
a nessage left on his tel ephone answering nachine by his real
estate sal esperson. The nessage was, at best, msleading. The
greater weight of the credible evidence established that
Petitioner knew of Respondent’s no pets policy prior to the
closing on his unit, but he did not tell Respondent that he had
two cats. Respondent did not know about Petitioner’s cats prior
to closing, and it did not waive its no pets policy.
Petitioner’s waiver argunent is rejected as being contrary to
the greater weight of the credible evidence. |In addition to his
wai ver argunent, Petitioner argued that the no pets policy was
not enforceabl e agai nst hi mbased on his construction of the
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policy. Petitioner’s argunents based on his construction of
Respondent’s no pets policy are rejected as being wthout nerit.

3/ In reaching this finding, the undersigned has considered that
Petitioner has been able to performthe activities of daily
[iving without assistance when he was not in the throes of an
asthma attack, but that his ability to do so has been inpaired,
primarily by his untreated enotional disorder. The undersigned
has al so considered that he has been unable to work for the past
25 years and he has been accepted as bei ng disabled by both the
Soci al Security Adm nistration and Medi cai d.

4 The term“service animal” is not defined by the Federal Act
or its acconpanying regulations. As used herein, the termis
meant to include an animal individually trained to do work or
performtasks for the benefit of an individual with a
disability. This definition, taken from Section 2 of the
Anericans with Disabilities Act, 42 U S.C. A Section 1210, et
seq., was relied upon by the court in Prindable v. Assoc of Apt.
Owners of 2987 Kal akaua, 304 F. Supp. 2d 1245 (D. Hawaii 2003),
a case with facts anal ogous to the pending matter.

°/  For the same reason, there was no expert testinony as to
whet her there are better ways for Petitioner to control his
anxiety than relying on his two cats.

COPI ES FURNI SHED

Deni se Crawford, Agency Cerk

Fl ori da Commi ssion on Human Rel ati ons
2009 Apal achee Par kway, Suite 100

Tal | ahassee, Florida 32301

Krista A. Fow er, Esquire
Col e, Scott & Kissane, P.A
1390 Brickell Avenue

Mam, Florida 33131

W Iliam Kl ei nschm dt
1470 Northeast 125th Terrace, Apartnment 206
North M am, Florida 33161

Ceci| Howard, General Counse

Fl ori da Conm ssion on Hunan Rel ati ons
2009 Apal achee Par kway, Suite 100

Tal | ahassee, Florida 32301
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NOTI CE OF RI GHT TO SUBM T EXCEPTI ONS

All parties have the right to submt witten exceptions wthin
15 days fromthe date of this Recommended Order. Any exceptions
to this Recormended Order should be filed with the agency that
will issue the Final Order in this case.
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